I. Introduction
The legal nature of an arbitration clause in relation to the contract from which it originates has been widely debated in recent years. In reality. the problem arises more for the arbitration clauses than for submission agreement. which is at least a physically separate contract. It has been argued at the length whether arbitration clauses must follow the destiny of the contract to which they fonn part. or whether they can have an independent life.
The modem trend in international arbitration is to regard an arbitration clause in a contract as constituting a separate and autonomous contract. ' 
II.
Tbe Agreement to Arbitrate
A. Arbitration Agreement
An arbitration agreement can be defined as a provision whereby the parties agree to use arbitration to determine disputes which may arise out of their particular contractual relationship or to resolve an existing dispute between them.
The agreement to submit disputes to arbitration is governed by 'two intertwining principles": party autonomy, or the freedom to contract, and the contractual nature of the agreement. Party autonomy gives contracting parties the power to conclude any terms of contract, including to fashion their own remedial process within the limits of mandatory rules -public policy. 5 The contractual element of the arbitration agreement rests with the bargain. Both parties to the contract must arrive at a mutually satisfying result, assuming they have equal bargaining positions. Furthermore, in order for a court to recognise an arbitration agreement as valid, it must comply with the established rights and obligations of contracting parties, which are authorised by law.
B. Functions
The arbitration agreement is the foundation stone of commercial arbitration. It fulfils several important functions." The frrst and the most vital function of an arbitration agreement in the present context is that it shows that the parties have consented to resolve disputes by arbitration. It establishes the obligation to arbitrate. This element of consent is essential, because, without it there can be no valid arbitration. 7 Once parties have validly given their consent to arbitration, this consent cannot be unilaterally withdrawn .
• Julian DM. Lew. "Arbitration Agreements: Form and Character", in Petar SarcevIe , Atiyah, "Essays on Contract", (1986), p. 360. 6 See generally Redfern and Hunter, ahove n I, [5] [6] There are circumstances in which arbitration may be a compulsory method of resolving disputes. Domestically, arbitration may take place compulsory under legislation governing. for instance, labour disputes. Internationally. compulsory arbitrations take place Secondly, the arbitration agreement is also the basic source of the powers of the arbitrators. In principle, an arbitral tribunal or an arbitrator may only exercise such powers as the parties confer upon it. The parties to an arbitration are 'masters of the arbitral process' to an extent impossible in proceedings in a court of law. For instance, the parties may decide the number of arbitrators to comprise the arbitral tribunal, how it should be appointed, what powers it should possess, and what procedure it should follow. The arbitral tribunal owes its existence to the agreement of the parties. If the parties are in agreement, the arbitrators must follow their reasonable requirements.
Finally, an arbitration agreement establishes the jurisdiction of the arbitral tribunal. The arbitration agreement is the o~ly source from which this jurisdiction can come. It is different to the ordinary legal process whereby disputes are resolved through the public courts, where jurisdiction may come from several distinct and different sources, of which an agreement by the parties to submit to the jurisdiction will be only one. In the arbitral process, which is a private method of resolving disputes, the jurisdiction of the arbitral tribunal is derived solely from the agreement of the parties.
C. Forms
There are two basic forms of arbitration agreement: One contemplates the settlement of an existing dispute, and is generally called a 'submission to arbitration agreement' or simply, a 'submission agreement.,IO The other relates to future dispute, in which the parties between trading agencies of socialist countries under the Moscow Convention on the Settlement by Arbitration of Civil Law Disputes Resulting from Economic, Scientific and Technological Cooperation, 1972. However, compulsory arbitration is outside the scope of this paper. 8 Redfern and Hunter, above n 1,6. 9 Although, in the modem statutes and judicial decisions, the difference between them tends to be blurred to a significant extent, all systems of law acknowledge the existence of the two types of arbitration agreement. Even a number of Latin American countries continue to make the distinction. However, as a practical matter, it is to be noted that the issue occasionally surges to the surface in the fohn of a plea of invalidity of arbitration clauses referring to future disputes. See Georges R. Delaume. "Law and Practice of Transnational Contracts", (New York: Oceana Publications, Inc, 1988), p. 284. insert a provision into their contract so that, in the event.of a dispute, it will be subject to and resolved by arbitration, and it is generally called an arbitration clause, II This second form of agreement is the more common source of arbitration.
In terms of content, a submission agreement is usually long, while an-arbitration clause is usually short. This is not because of any particular legal requirement, it is simply a reflection of the practicalities of the situation. A submission agreement, which deals with an existing dispute, can be tailored exactly to fit the circumstances and to provide in detail how the arbitrators should deal with the dispute. An arbitration clause, which by contrast, deals with disputes which may arise in the future, does not go into too much detail, since it is not known what kind of disputes will arise and how they should best be handled."
Not every legal system recognises agreements to arbitrate future disputes. \3 Some legal systems regard arbitration agreements with suspicion; not only do the judiciary resent losing their jurisdiction to an arbitral tribunal, but they argue that agreements regarding future disputes lack 'true assent' and 'confidential trust. , \4 The argue that assent and trust are lacking because the parties cannot immediately name an arbitrator in relation to a specific dispute. Accordingly, these legal systems only recognise a submission agreement Despite apprehension and uncertainty surrounding arbitration agreements dealing with a future dispute, practitioners use them extensively, both in national and international transactions. IS This is II In civil law it is known as clause compromissoire, as apposed to the compromis. 12 Although the parties to a contract may agree to an arbitration clause, the hope that there will be no disputes. 17 The Geneva Protocol of 1923. art I. Empha.sis added. This Geneva Protocol of 1923 is the first modern and genuinely international convention, which was drawn up by ICC (Intemationa1 Chamber of Commerce) and under the auspices of the League of Nations. It had two objective. Its first and main objective was to ensure that arbitration clauses were enforceable internationally. so the parties to any arbitration agreement would be obliged to resolve their disputes by arbitration, rather than through the courts. lts second and subsidiary objective was to ensure that arbitration awards made pursuant to such arbitration agreements wou ld be enforced in the territory of the states in which they are made. These two objectives of the Geneva Protocol of 1923, the enforceability of arbitration agreements and awards, are also be found in a more modem version in the New York Convention of 1958. Therefore, the Geneva Protocol of 1923 which was followed by the Geneva Convention on the Execution of Foreign Awards of 1927 (signed at Geneva 26 September 1927, in force since 25 July 1929, published in 52 LNTS 302 (1929) n 2096) is now mostly of historical interest only. However, it is useful to consider briefly as an early attempt to address the kind of problems which may arise in seeking international enforcement of arbitration agreements and awards. Although the UNCITRAL Model Law is still merely a proposal, it is indicative of temporary thinking and even those countries which do not adopt it in its entirety will be influenced by its principal terms, including, particularly, the general rules for both submission agreements and arbitration clauses.
III. The Doctrine of Separability of The Arbitration Clauses

A. General
As mentioned previously in the introduction, in reality the legal problem arises more for arbitration clauses than submission agreements which are at least physically separate contract. There is critical questions of the jurisdiction to distinguish between the agreement to arbitrate, contained in an arbitration clause, and the main contract, of which that arbitration clause forms part. An arbitration clause in a contract contemplates future disputes which may arise. By "David, above n 13, p. 174. the time any such dispute arises, many events may have overtaken the main contract. It may have come to an end by performance or it may have been brought to an end prematurely by a supervening event, such as force majeure or illegality. The question is who has competence to decide that dispute? Does the arbitrator still have competence, given that his competence is derived from an arbitration clause contained in the main contract which has been overtaken by such event, to rule on that dispute? If a challenge to the jurisdiction of an arbitrator is made, by whom is the challenge to be determined? Is it to be determined by the arbitrator himself, or a court of competent jurisdiction? These questions do not lend themselves to a simple answers.
Answers to the questions above depend on the view of the two essential legal elements in an arbitration clause; fIrstly, whether an arbitration clause is considered as part of the main contract or as dependent agreement, or whether an arbitration clause is considered as 'separable' from the main contract or as an independent agreement,21 and secondly, whether an arbitrator has power to investigate his own j urisdiction or whether this power is inherent in the agreement to arbitrate 22 These two legal elements are distinct, but they are interrelated."
Traditionally, the arbitration clause has been considered as part of the contract in which it is contained 24 with the result that if the validity of the main contract is challenged, the issue of the validity of the arbitration clause must be determined by the courts not by the arbitrator." The same rule would also apply if the issue arose in the context of a contract, initially validly concluded, which includes the arbitration clause.
21 This question is referred to as the concept of separability of arbitration clause. 22 As mentioned previously in the arbitral process, which is a private method of resolving disputes, the jurisdiction of the arbitrators is derived so lely from the agreement of the parties. 23 It is difficult to discuss them separately. The duplication and repetition in the entire discussion is, therefore, is unavoidable. 24 Delaume, above n 9, p. 301. This traditional approach to the legal problems of an arbitration clause, particularly the latter argument, in tenns of logic is plausible.'· However, it has been the object of increased criticism and appears to be rapidly falling to disfavour 27 The modem view is to consider that the arbitration clause is separable from the main contract and that if one of the contracting parties challenges the validity of the main contract, the issue ought to be detennined by the arbitrator rather than the court. In other words, the competence of the arbitrator to decide all disputes, including a dispute about the validity of the main contract, between the parties would stem from the arbitration itself rather than from the contract in which the arbitration clause contained and the alleged invalidity of the contract should be subject to arbitral settlement rather than judicial determination.
B. Foundations
The doctrine of separability of an arbitration clause is both interesting in theory and useful in practice. As the arbitration clause is considered separate from the contract of which it fonns part, its continuing existence is ensured when for all other purposes the contract itself is effectively at an end.
Moreover, the arbitration clause may have a separate existence not only when the main contract has come to an end by performance (that is to say, when it has been executed), but also when it has come to an end prematurely, as a result of a supervening event such as force majeure or illegality. This issue will be discussed in detail in Section 4 below. It is important in practice that an arbitration clause should be capable of this separate existence as it is the base on which the arbitration is founded. The agreement to arbitrate is contained in the arbitration clause, without such an agreement there can be no valid arbitration.
Judge Stephen M Schwebel," in his comprehensive essay in support of the concept of separability, reached the conclusion that the separability of an arbitration clause can be justified in four ways: first, by the intention of the parties. If they choose an arbitration clause in 26 Schwebel, above n 3, p. 1-2.
27 Schwebel argues that logic thought, in law, has been overcome by presumption, by practice and by necessity. Schwebel, Ibid., p. 2. " Schwebel, Ibid. , wide terms, they intend all disputes connected with the transaction to be resolved through arbitration. They would be unlikely to intend that part of a dispute be arbitrated and part heard in the courts. Second, if a party could avoid arbitration merely by asserting that the principal agreement is invalid, it would be a very simple way to avoid arbitration or to delay the resolution of a dispute. A court would have to determine whether the contract was valid at its inception. Then the parties would need to arbitrate the rest of a dispute. The advantages of arbitration 29 would be lost. Third, as a matter of legal presumption, the parties to an agreement containing an arbitration clause conclude two agreements; first, the substantive agreement and second, the procedural agreement which is separate from the substantive agreement. Schwebel's reasoning is:
.
.. when the parties to an agreement containing an arbitration clause enter into that agreement, they conclude not one but two agreements, the arbitral twin of which survives any birth deject or acquired disability of the principal agreement. 3D
Finally, without separability, a court might be required to consider the substance of the dispute. This would be necessary to determine whether an arbitrator was correct in finding that the agreement was valid and that the arbitrator had jurisdiction.
However, it is suggested that those foundations of the concept of separability of the arbitration clause are not easy to justifY entirely as a matter of pure logic. This is particularly so in the case is the third foundation, that a contract which contains an arbitration clause constitutes two separate agreements. The approach taken by Schwebel is that when the contracting parties enter into a business agreement containing an arbitration clause, they enter into not one but two agreements, one regarding the business deal and other one regarding arbitration in case a dispute arises. This is in fact not a justification for the separability principle but simply a way of describing the result one wishes to reach. In other words, the true justification for this separability principle is practical rather than theoretical. The theoretical problem of the third foundation, that a contract which contains an arbitration clause constitutes two separate contracts, may lead to further legal questions or more difficulties in the settlement of a dispute, for instance, in the case of assignment of contract, or novation of contract. It is possible that the parties, either assignor or assignee in case of assignment, or debtor or creditor to new debtor or new creditor in case of novation, do not mention anything about arbitration in their 'new' transaction documents, although arbitration clauses were contained in the 'old' contracts, and a dispute occurs. The question arises whether this dispute should be settled by arbitration by referring to the previous contract in which the arbitration clauses were contained.
The answer would seem to be no, whereby the main contracts and the arbitration clauses are regarded as two separate contracts. Similar legal problems may arise in the case of amendment of the main contract without providing terms of reference concerning arbitration in the amendment agreement.
In addition, in support of the twin contracts idea, theoretically, is the argument that the law applicable to the arbitration clause is not necessarily the same as the law applicable to the substance of the dispute in the main contract. In other words, it is possible to have two choices of law in a single contract containing an arbitration clause; one law governs the arbitration clause, and another law governs the main contract." The problem the arises: how the arbitrators should apply those two different governing laws in ruling a dispute. Even it is, theoretically, possible to have two choice of laws in the single contract, but, practically, it is likely unwise due to the difficulty in its application.
Although the foundation of twin contracts in support the concept of separability, probably, is far from the minds of the contracting parties when they sign a contract, the concept of separability itself has been widely accepted because the arbitral process would otherwise be ineffective. ['[nsUtu! de Droit /nternatinnal (1952) . Vol. I, 558-563, as cited by Schwebe l, above n 3, 6. In practice, however, it will usually be governed by the same law as that which governs the substantive rights and obligations of the parties under the main contract. See Redfern and Hunter, above n J, p. 75.
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C. Objectives -Advantages
As mentioned earlier, in consensual arbitration the authority or competence ofthe arbitrators comes from the agreement of the parties. There is no other source from which the jurisdiction of the arbitrators tribunal can corne.
Legal problems may arise in relation to the jurisdiction of an arbitrator if there is a challenge to this jurisdiction, either partial or total. 33 A partial challenge raises the question of whether certain of the claims or counterclaims which have been submitted to the arbitrator are within its jurisdiction. This partial challenge does not amount to a fundamental attack on the jurisdiction of the arbitrators. A total challenge, by contrast, questions the whole basis upon which the arbitrator is acting or purporting to act.
Total challenges to jurisdiction of the arbitrator are only likely to arise in practice where the authority of the arbitrator is derived from an arbitration c1ause.
34 An arbitrator whose authority derives from a submission agreement is unlikely to face a total challenge to his jurisdiction. The purpose of a submission agreement is to give the arbitrator jurisdiction to determine disputes between the parties. It would be perverse indeed if, having signed such an agreement, one of the parties then launched a total challenge to the jurisdiction of an arbitrator. The only issue of jurisdiction likely to arise in such circumstances will be as to whether or not a particular item of claim or counterclaim is within the scope of the submission agreement.
The grounds for a challenge to the jurisdiction of the arbitrator, then, are most often related to the basic elements of arbitration clauses. One of the alleged parties to an arbitration agreement may argue that it is not bound by the agreement, because the arbitration agreement was contained in a document which was assented to by the other party only; or he claims that the legal entity signing the agreement was a different and distinct legal person. It may be argued that the arbitration is not an agreement in writing; or that the dispute in issue is outside the scope of the arbitral agreement or not arbitrable under the applicable law. Alternatively, one of the parties may say that the claim is time barred or that for some other reason the arbitration clause is inoperative or incapable being performed.
These kinds of challenge to the jurisdiction of the arbitrators raise questions as to who may decide the challenge. In other words whether an arbitrator or a court should decide the challenge and whether a ruling on jurisdiction by an arbitrator may be reviewed by a court and ifso, when.
In addition, it is often the case that a plea or challenge to the jurisdiction of the arbitral tribunal is merely as a delaying tactic and obstruction of the arbitral proceedings." In order to avoid any attempt by a recalcitrant party to use such tactic and to obstruct the arbitral proceeding by way of pleading invalidity of the arbitration clause and to realise the advantages of commercial arbitration,36 the certainty of the legal nature of the arbitration clause, therefore, is important and necessary.37 In other words, applied correctly, the doctrines of separability and competence-competence serve to prevent bad-faith attempts, by respondents or arbitrators unduly sympathetic to them, to obstruct the arbitral proceedings.
38 By establishing the doctrines of separability and competence-competence, it is likely that the main advantages of an arbitration may be reached.
In terms of the objective of the separability principle relating to the English courts, Steyn has confirmed that 'English courts have categorised and treated the arbitration clause in a contract as a wholly severable agreement for certain purposes, ie, it survives the termination of the principal contract by fundamental breach of condition or frustration. , 39 This view of separability is also supported by Redfern and Hunter who said that '[i)fthe main contract was valid when made but became invalid because (for example) of supervening illegality the arbitration clause may indeed survive.'40 Mustill and Boyd add that '[a)n arbitrator can hold that the contract has been discharged by frustration or repudiation, or has been rescinded on the ground of misrepresentation or non disclosure, without casting any doubt upon his own status as arbitrator.'4i
3S Amn Broches, "Commentary on the UncitraJ Model Law on International
D. Arbitration Conventions and Rules
This part will examine some of the most important international arbitration conventions and rules and to what extent they provide for the separability of arbitration clauses.
The New York Convention of1958
The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1956 (the "New York Convention of 1958")42 is an enforcement convention aimed at national courts rather than arbitration tribunals. It has nevertheless been the subject of some discussion concerning whether it recognises the doctrine of separability.
The New York Convention of 1958 has no provision explicitly referring to separability. However, van den Berg finds it 'indifferent' to the doctrine of separability, as Article V(I) provides: This provision refers the question of separability to municipal law." In this case Schwebel contends that the New York Convention of 1958 sustains separability 'by implication' as none of the exclusive grounds on which enforcement of an arbitral award may be refused refers to the invalidity of the main contract.
44 Nevertheless, as the applicable municipal law mayor may not provide for separability, it is possible that the application of that law may lead to the invalidity of the arbitration clause as a result of the invalidity of the main contract. 4 ' Therefore, Vanden Berg's view seems more compelling than Schwebel's and the New York Convention of 1958 must be considered neutral as to the doctrine of separability of an arbitration clause.
The ICSID Convention of 1965
The Thus the ICSID Additional Facility Rules expressly embody the doctrine of separability of an arbitration clause. The scope of this Article 8(4) of the ICC Arbitration Rules of 1975 is far-reaching, providing not only for the separability of the arbitration agreement for the purposes of ruling on its validity, but also empowering the arbitrators to rule on the respective rights of the parties even after a determination that the main agreement is null and void or inexistent. The phrase 'provided that he upholds the arbitration agreement to arbitrate' in Article 8(4) implies, however, that the jurisdiction of the arbitrator ends where the invalidity runs to the arbitration clause itself. If the arbitrator cannot uphold the arbitration agreement, he has no further basis for his jurisdiction.
The UNCITRAL Arbitration Rules of 1976
The Arbitration Rules adopted on 28 April 1976 by the United Nations Commission on International Trade Law (the "UNCITRAL Arbitration Rules of 1976") are squarely in point It should be noted that these Rules for international commercial arbitration were recommended by the United Nations General Assembly in a resolution which characterised them as acceptable in countries with different legal system, social and economic tribunal, such as the appoinlmenl, challenge and replacement of arbitrators. Appendix 6 in Redfern and Hunter, above n 1, p. 572. This Article 21(2) accepts the doctrine of separability as to voidable agreements. Apparently, it also confers the arbitral tribunal the power to rule on the validity of the main contract" and on the substantive dispute between the parties even after finding that the main contract is invalid. Unlike the ICC provision, however, it contains no limitation as to the prerequisite of finding the arbitration clause valid. Such a requirement must nevertheless be read into the Article. 
The arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of the arbitration agreement. For that purpose, an arbitration clause which forms part of the contract shall be treated as an agreement independent of the other terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall nor entail ipso jure the invalidity of the arbitration clause.
This provision may seem a bit more limited than the provision .in Article 21(2) of the UNCITRAL Arbitration Rules due to the wording 'an arbitration clause which forms part of the contract,'S6 but substantially the provisions are the same.
E. Arbitration Cases
This part will discuss arbitration cases, including the relevant rules, of some of the more important arbitration jurisdictions, either because of the large volume of international trading in which the country is involved, or because the jurisdiction is routinely chosen by national of other countries by virtue of the quality or accessibility of its arbitration process, namely France and the Netherlands (representing the civil law countries), the United States of America and England (representing the common law countries).
France
In France, currently, the rules concerning aroitration are divided into rules for domestic and international arbitration.
57
Arbitration is international if it involves international commercial interests 58 The Code of Civil Procedure is silent on the issue of separability, but courts have recognised separability in cases concerning international arbitration. In 1963, the Court of Cassation ruled in Societe Gosset v Societe Carpelll9 that the arbitration clause is juridically independent and, therefore, ,. Ibid. unaffected by a determination that the main contract is invalid. This holding was affirmed in 1972 in Hecht v Societe Buisman. '0 This ruling is regularly followed, but no distinction has been made between void and voidable agreements. Exceptional circumstances may very well refer to agreements alleged never to have been entered into, but in the absence of any clarifYing subsequent cases, it is impossible to confirm.
Although the doctrine of separability has not been applied in cases involving domestic arbitration, article 1466 of the Code of Civil Procedure'1 may implicitly recognise the power of an arbitrator to resolve a dispute regarding the validity of the main contract.'2
The Netherlands
The Supreme Court of the Netherlands has also endorsed the separability principle. The Court held in 1963 that an arbitrator may proceed with arbitration even though the contract may be illegal unless the result would be unjust.'3 Further, article 1053 of the Dutch Arbitration Act permits an arbitrator, subject to review by state courts, to rule on an allegation that the main contract is nonexistent. Article 1053 states that: 
Ibid.
6J Judgment of Dec 6, 1963 However, in case a contract cannot be concluded to have come into being at all, the separability rule cannot be deemed applicable, since nonexistence must be deemed to extend to the arbitration clause as welL In such case, an arbitral tribunal may provisionally rule the issue of nonexistence,65 but this ruling pertains to the jurisdiction and is therefore subject to review by the courts.
3.
The United States of America According to Nussbaum, separability had 'gained a solid footing' in the United States by 1940. 66 The courts of New York introduced the doctrine of separability in the United States during the 1930's by authorising arbitrators to issue binding judgments on allegations that a contract containing an arbitration clause was cancelled or invalid. 67 In Robert Lawrence Co v Devonshire Fabrics, Inc,68 it was held that separability was a rule of national substantive law and that, as federal law, separability should apply to contracts involving interstate commerce. 69 Affirming this approach, the Sup,reme Court held in Prima Paint Co v Flood & Conklin Mfg Co, 0 that Section 4 of the United States Arbitration ACt'1 mandates the enforcement of an arbitration clause when fraud in the inducement of the contract is alleged, unless the parties intended otherwise.
Some federal courts have construed the decision in Prima Paint case to mean that the only way to strip an arbitrator of his jurisdiction is to attack the arbitration clause directly. 72 Others reject separability when an arbitration clause does not repeat the formulation in Prima Paint that disputes 'arising out of or relating' to the contract shall be submitted to arbitration. For instance, in Michele Amoruso e Fig/i v Fisheries Development," the court held that an arbitration clause submitting disputes 'arising of' the contract did not authorise an arbitrator to make a binding determination about whether the contract had been fraudulently induced. Finally, the United States. federal courts generally hold that an arbitration clause is not severable when the existence of the main contract is in dispute. ancillary to the shipbuilding agreement itself.' 76 Wetter concluded that ' England effectively has adopted the separability doctrine.'77 Samuel, a leading English scholar, also has conf"mned this conclusion, however, that separability does not apply to allegedly nonexistent contracts or contracts that are invalid ab initio. In other words, the doctrine of separability of arbitration clauses in voidable contracts has been accepted in England but not in void contract. 78 However, the judgment in Paul Smith Ltd v H & S International Holdings Co Inc 79 indicates that English courts may be ready to allow arbitrators to rule on the ab initio validity of a contract containing an arbitration clause.
IV. The Separability: Treatment of an Arbitration Clause Contained
In Contracts Alleged To Be Void Ab Initio and Nonexistent
A. General
A number of critical questions/problems of the arbitral process or the jurisdiction of the arbitral tribunal are frequently referred to the concept of competence-competence has settled. In practice, however, the question/problem persists. The defence is recurrently raised by a party seeking to avoid or frustrate an arbitration. As discussed previously the concepts of competence-competence and separability have been widely accepted.
Although the principles of competence-competence and the separability have been sustained by the international conventions and rules, in practice not all courts in many countries have adopted the present trend to consider an arbitration clause as severable from the main contract. 80 David, above n 13, 192. the jurisdiction of the arbitrators is solely derived (not from any international source) remains dependent upon national law for internal validity. In other words, that jurisdiction itself is derived from the arbitration agreement; and the arbitration agreement can only confer powers which are permissible under the law applicable to the arbitration agreement and under the lex!ori
The other reason is, as a matter of theory, which will be discussed in detail in the section below, the principle of the separability of an arbitration clause has not be able convince affirmatively all the questions logically raise from legal view point.
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B. No Uniformity
Although the doctrine of separability enjoys considerable international support, it is not applied uniformly. Most nations distinguish between contracts invalid ab initio and contracts which are allegedly nonexistent· 3 A contract is invalid ab initio when, for example, it violets public policy or it is characterised by fraudulent execution or flawed formation, even though there has been ' meeting of the minds ' between the contracting parties. A contract is nonexistent when, for example, there has not been a 'meeting of the minds ' or when the claimant or respondent was not a party to the contract.
While most jurisdictions do not apply the doctrine of separability to nonexistent contracts, a majority consider a dispute arbitrable when it arises out of or in connection with a contract invalid ab initio. According to this view, there is a logical limit beyond which separability is not theoretically justifiable. Separating an arbitration clause from an allegedly nonexistent contract strains logic, because arbitration is rooted in consent. However, if there has been a 'meeting of the minds,' there exists some agreement from which to separate an 81 Nonnally there is no international court with compulsory jurisdiction to detcnnine and enforce the validity of international agreement. See also Redfern and Hunter, above n I, 280.
82 See Section III B.
83 Although the distinction between invalidity ab initio and supervening illegality is also widely recognised in applications of the separability doctrine, it is not important to the main argument afthis note. arbitration clause, even when the validity ofthe agreement is the issue in dispute."
For instance, while most United States courts hold that the separability does not apply to allegedly nonexistent contracts, they are split as to whether the doctrine applies to contracts invalid ab initio. 85 However, the Netherlands courts apply the doctrine to both contracts invalid ab initio and to allegedly nonexistent contracts, subject to review by the state courts. 86 In England, disputes about the existence and the initial validity of the contract fall outside the scope of an arbitration clause. 87
Arbitration conventions and rules also differ in the degree to which they apply separability. The ICC Arbitration Rules of 1975 specifically permit an arbitrator to uphold his jurisdiction and make a binding award despite the alleged nonexistence of the contract in which the arbitration clause is included. .. Van den Berg, above n 64, p. 8. 17 Steyn and Veeder, above n 39, 9. See also Samuel, above n 41, p. 95, 96, 100 . 
C. The Jurisdiction and Sources of Invalidity
Parties to arbitration agreements, seeking to remove a particular controversy from the jurisdiction of the arbitrators, have devised and invoked various objections to the validity and scope of the arbitration clause. The concepts of competence-competence 9 ] and separability of arbitration clause have arisen to rationalise a legitimate desire by arbitrators, courts and scholars to prevent the consequences of such abuses and intolerable behaviour.92
There are two aspects to competence-competence. First, it simply means that a tribunal, be it judiciary or arbitral, is the judge of its own jurisdiction,93 and therefore has the right to rule on its own competence. The arbitrator does not have to stop the proceedings merely because his competence in challenged, but he can proceed with the arbitration and consider whether he has jurisdiction 9 Second, the arbitration agreement operates to oust the initial j urisdiction of ordinary courts. When presented with prima facie objection of the existence of an arbitration agreement, a court must refer the dispute to arbitration.
The competence-competence problem is distinct from the issue of separability. The doctrine of separability holds that the arbitration clause and the main contract are regarded as two separate agreements. The arbitration clause is separable from the rest of the contract, and an assertion that the latter is invalid does not prevent the arbitrators from ruling on the validity of the former 95 This doctrine of separability makes perfect sense when the arbitration agreement is, in fact, a separate document. However, where the arbitration agreement is part of a contract, the validity of which is disputed, it would seem that the obligation to arbitrate disputes arising under the agreements is nullified, terminated or suspended 96 as well, and that the arbitrators would be unable to rule on its validity.
The source of the invalidity of the contract is the determining factor in the proper application of the doctrine of separability. It is important to distinguish between (i) agreements which have been validly entered into, the continuing validity of which is disputed,97 (ii) agreements which violate public policy or which are characterised by fraudulent execution or flawed formation 9 ' and (iii) agreements that have never been entered into.
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In the (i) category of agreements, the doctrine of separability serves the purpose outlined above; to prevent bad faith attempts by one party to obstruct the arbitral proceedings by alleging invalidity of the agreement. If the agreement was valid up until the dispute, it makes little sense to disallow the arbitral tribunal to rule on the dispute because its jurisdiction is established in the valid agreement. As discussed in the previous part the separability doctrine in teons of voidable agreements has been widely accepted in the field of international commercial · arbitration. The issue of separability where the main contract is nonexistent or void ab initio is discussed in the following part.
Nonexistence
The doctrines of separability and competence-competence cannot be applied in a vacuum. Therefore, no arbitration clause, regardless of its the wording, should have the power to prevent a ,. Schwebel, above n 3, [1] [2] In the interest of simplicity, agreements validly entered into whose ongoing validity is disputed will be referred to as "voidable agreements." 98 Agreements for which there has been entered into whose ongoing the meeting of minds is disputed will be referred to as "void ab initio agreements."
99 Agreements which have not been the meeting of minds is disputed will be referred to as "nonexistent agreements." court from exercising jurisdiction to determine whether a contract was ever concluded. If the principal agreement was never entered into, the arbitration agreement contained therein must be affected as well. For example, a minor, not legally competent to contract, or the claimant or respondent who was not party to the contract, is also per se prevented from contracting for arbitral resolution of any dispute. As stated by Judge Schwebel:
. The separability of an arbitration clause in an agreement alleged never to have existed has not been generally accepted in international commercial arbitration. ' O' and this issue must be left to the court.
Void Ab Initio
When the validity ab initio of a contract is in dispute, the contractual power of the parties is not an issue. Instead, a detennination is sought as to whether an existing contract should be declared void for reasons such as illegality, fraud or duress. No conceptual problem exists with submitting this detennination to arbitration. According to the doctrine of separability, the arbitration clause is juridically independent of the main contract in which it appears. Therefore, an arbitrator may have jurisdiction to determine the rights and obligations of the parties even though the main contract is either invalid ab initio, or moreover for voidable contracts; in which the main contract has been discharged or rescinded, or has become unenforceable for some other reason.
For example, a contracting party to an arbitration may allege that the arbitrator lacks jurisdiction because the contract is void or 100 Schwebel, above n 3, 1. Of course, nothing prevents an arbitraJ tribunal from deciding its own jurisdiction, but the decision may be subject to subsequent judicial review.
See also Redfern and Hunter, above n 1, p. 276. voidable. If the contract is, in fact, void or voidable, and the applicable law does not recognise the doctrine of separability, the arbitration proceedings are terminated I02 However, if the law recognises the doctrine of separability, the arbitral tribunal will dismiss a claim that the arbitration clause necessarily shares the fate of the main contract. The arbitrator retains jurisdiction to make a binding judgment even if the contract is invalid. If the arbitrator concludes that the main contract is valid, he may proceed to examine the terms of the contract.
The doctrine of separability is rooted in the view that an arbitration clause is a distinct and clearly identifiable part of a contract. As Schwebel has pointed, '[T)he very concept and phrase "arbitration agreement" itself imports the existence of a separate or at any rate separable agreement, which is or can be divorced from the body of the practical agreement if needs be.' 103 Thus, arbitration clauses which stipulate that all disputes arising out of or in relation to the contract be submitted to arbitration implicitly endorse the separability principle, because they include disputes concerning the validity of the contract and the jurisdiction ofthe arbitrator.
In fact, some legal systems used to require that an agreement to arbitrate appear in a separate document signed by the contracting parties.
I04 However, the more commonly held view is that the independence and separability of an arbitration clause arise from the presumed intent of the parties rather than from the placement of the clause in a separate document. 105 Besides fwthering the intent of the parties to an arbitration, the separability doctrine also promotes the goals of both domestic and international arbitration. Parties to a contract agree to submit 102 Since State courts may lack the authority to consider commercial disputes or to compel arbitration, the tennination of the proceedings may free a party of its contractual obligations. Gardner, above n 66, p. 303. 103 Schwebel, above n 3, p. 21-22. 104 Haber, above n 95, p. 257, 259. disputes to arbitration in order to avoid risking in delay, complexity and expense that often accompanies litigation. 106 The doctrine of separability thus promotes the will of the contracting parties.
This objective would be vitiated if a party were free to deprive the arbitrator of his jurisdiction simply by alleging the invalidity of the arbitration clause. Although the separability minimises dilatory tactics during arbitration, it may have the paradoxical result of increasing delay if the arbitral award is later challenged before a court and reversed on the grounds that the arbitrator lacked jurisdiction. In that case, were this allegation to be considered in a court pending arbitration, fruitless litigation and unnecessary expense might be avoided.
It has also been claimed that separability is the logical result of subjecting the arbitration clause to procedural law and the main contract to substantive law.107 Critics of this view argue that the existence of two distinct legal regimes in a contract is a consequence rather than a cause of separability. 108 Moreover, as the jurisdiction of an arbitrator derives ultimately from the agreement of the parties, the application of the doctrine of separability is contingent upon the wording of the arbitration clause and on the intent of the parties evidenced thereby. Therefore, there is no element of legal fiction which can subject a dispute to the exclusive jurisdiction of an arbitrator absent an express and unequivocal submission thereto, by a sufficiently wide or 'well-crafted' arbitration c1ause.109 Properly observed by arbitrators and courts, this principle should satisfY the concerns Wetter has raised as to poorly crafted arbitration 106 See generally Section C. 107 Mauro Rubino Sarnmartano, International Arbitration Law, (Deventer: Kluwer Law and Taxation Publishers, 1990 agreements and the failure to differentiate among arbitration agreements according to their wording.
Based on the sufficient support for the arbitration clause, it is therefore difficult to understand why allowing the question of invalidity ab initio to be arbitrated would constitute 'an overzealous ambition on the part of theorists and practitioners ... to seek to overextend the proper scope of a concept like separability.' I 10 As Wetter points out, an award is void or voidable if the tribunal's finding of the existence of an arbitration agreement is erroneous. As a practical matter, there is little reason to treat a sufficiently broad arbitration clause differently from an arbitration agreement executed on a separate piece of paper; both manifest the parties' intent, at the time they enter into the arbitration agreement, to resolve disputes by arbitration. For this reason, therefore, it is submitted that the doctrine of separability should legitimately extend to cases where invalidity ab initio or illegality of the contract is alleged, as long as the wording of the arbitration clause so permits.
D. Limits of Separability
While separating an arbitration clause from an allegedly invalid contract is practically and theoretically justifiable as a means of promoting the presumed intent of the parties to arbitrate their disputes, separating an arbitration clause from an allegedly nonexistent contract strains logic. When a contract is nonexistent, there is no cnnsensus upon which arbitration may be based. An allegation of nonexistence, therefore, may be examined by a national court of competent jurisdiction.
Contracts that are void ab initio may divided between those whose formation was faulty and those which are void because of mistake. In the case of the former, the parties arrived at a consensus but failed to consummate their agreement in a technically correct fashion. Submitting disputes as to invalid contract formation· to national courts of competent jurisdiction violates the expansive wording of most arbitration clauses lll and the central purpose of arbitration. However, 110 Wetter. above n 31, p. 334.
III Arbitration agreements often state that all disputes 'in connection with' or ' in relation to' the contract shall be submitted to arbitration. According to Mustill and Boyd, in the case ofthe latter, the parties failed to reach a consensus because of mutual misunderstanding. Therefore, as a contract is nonexistent and there is no ground for the arbitrator's jurisdiction to rule on a dispute, any allegation of nonexistent may be examined by a national court.
V. Conclusion
The doctrine of separability of an arbitration clause contained in voidable agreements is well established in international commercial arbitration. The international conventions, rules and cases, as well as national laws, and arbitral decisions, all support the principle of separability of arbitration clauses. This application of the doctrine of separability of an arbitration clause contained in a voidable agreement is to prevent bad attempts by a contracting party to obstruct the arbitral proceedings by alleging invalidity of the main agreement.
At this current stage separating an arbitration clause from an allegedly invalid contract is practically and theoretically justifiable as a means of promoting the presumed intent of the contracting parties to arbitrate their disputes. This application of separability in contracts void ab initio is to further strengthen the objective and important institution of international commercial contract.
Separating an arbitration clause from an allegedly nonexistent agreement, however, strains logic because arbitration is rooted in consent. Logic demands that the doctrine of separability have defined limits. When a contract is nonexistent, there is no consensus upon which arbitration may be based, and there is no ground for the arbitrator's jurisdiction to rule on a dispute. An allegation of nonexistence, therefore, may be examined by a national court of competent jurisdiction.
'such expressions are capable of bearing, andprimaJacie do bear a meaning which embraces any dispute other than one which is entirely unrelated to the transaction covered by the contract.' Mustill and Boyd, above n 41, p. 119.
